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Real estate in Thailand the Expat perspective

                What can you buy – and how
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Can I Own a Condominium in Thailand?

Buying a condominium, is perhaps the simplest and easiest option available to foreigners. The only restrictions on purchasing a condominium, are that the percentage of units sold to foreigners cannot exceed forty nine percent (49% - although this has varied at times) of the total number of units in the condominium block; and that the funds used to buy the condominium have been remitted from abroad and correctly recorded as such by a Thai Bank on a Tor Tor Sam. Purchases of condominiums by foreign individuals come under the jurisdiction of the CONDOMINIUM ACT (No. 3) B.E. 2542 (1999).

The owner of each condominium is issued with a certificate of unit ownership. The certificate also has a statement saying exactly what percentage of rights over the common areas of the building each owner has.

Can I Own a House and Land in Thailand?

Ownership of land is governed by the Land Code BE 2497 (1954), the Civil and Commercial Code, Land Reform for Agriculture Act BE 2518 (1975) and the regulations set forth by the Ministry of the Interior.

Under Thai law, any person can register any type of building in their own name, therefore a foreigner can own a structure (for example a house) erected on the land and may register such ownership (with proof) at the Amphur (local district) Land Office. Certainty of possession of land and house is assured by being the owner of the house. If arranged in this manner, then the house will be separate from the land, and will not be a component part under Civil Law.

Ownership of land by foreigners, on the other hand, is a totally different story, and is highly restricted in the Kingdom of Thailand. Having said that, it isn't impossible for a foreigner to own freehold land, provided they abide by strict rules and fall within certain conditions, viz:

30 Year Lease with Options - you can have a 30 year lease with a prepaid option to renew for a further two periods of 30 years each. The foreigner may also be given the option to purchase the land should the law in respect of foreign ownership of land change in the future. In order to be enforceable, any lease for a period of longer than three years must be registered, which involves payment of a registration fee and stamp duty based on a percentage of the rental fee for the whole lease term. The original registered lease remains in force and effect even if the property is sold. .The drawbacks to a lease include the fact that the parties can contractually agree to renewals, but this right cannot be registered and is not effective against a purchaser of the property, and that the lessee cannot (without the lessor's consent) sublease, sell or transfer his or her interest.

Usufruct Interest (Sidhi-kep-kin) - gives you temporary ownership rights to things on or arising from the land. In practice, a usufruct is limited to a 30 year maximum period; like leases, the agreement can be successively renewed. In contrast to a lease, a usufructury interest can be sold or transferred, although it expires upon the death of the holder of the usufruct and therefore cannot be inherited.

Limited Liability Company - this form of purchasing property is the most popular with foreign investors as the Articles of Association can be varied to allow greater protection for foreign minority shareholders where majority Thai ownership is required under the Alien Business Law. Thai law requires that 51% of the shares be held by Thai juristic persons, however, any company with more than 40% foreign interest that purchases land will be investigated by the Central Land Office in Bangkok (under Section 74 of the Land Code) to ensure that the company has not been organized in an attempt to circumvent the prohibition against foreign ownership of land.

This results in the foreign ownership of the company being limited at 39%, but with changes to the Articles of Association, the use of two tiered stocks (ie. Ordinary Shares and Preferred Shares with different voting rights), plus the foreigner being the only director of the company who can commit or bind the company in any contractual dealings - it is possible to effectively give the minority shareholder control over the company. 

Stop Press: As a result of a letter issued on 15 May 2006 by the Interior Ministry to the regional land offices, requesting them to more strictly enforce the interpretation of the laws, there is now a great deal of uncertainty on the viability of the use of Limited Liabilty Companies by foreigners to hold land. Various parties have expressed opinions on this letter and it’s intent, but to date the issue remains unclear. Hopefully, the Interior Ministry will clarify the situation sooner rather than later!  

When purchasing property in Thailand, it is important to abide by the rules and regulations in order to protect the interests of both the Buyer and Seller. It is highly advisable to use Escrow Agreements when buying or selling property in Thailand - an Escrow Agreement will offer protection and assurance to both the Buyer and Seller. 

We strongly recommend the use of a reputable agent and lawyer (with due diligence) on all and any property dealings in Thailand.

My Wife is a Thai National, Can She Own Land? 

Prior to 1998, any Thai woman who married a foreigner would lose her right to purchase land in Thailand. She could, however, still retain land that she owned prior to marrying the foreigner. However, the recent (1999) Ministerial regulation now allows Thai national's married to foreigners the right to purchase land, but the Thai spouse must prove that the money used in the purchase of freehold land is legally solely theirs with no foreign claim to it. This is usually achieved by the foreign spouse signing a declaration stating that the funds used for the purchase of property belonged to the Thai spouse prior to the marriage and are beyond his claim.

We strongly recommend that you discuss these issues and any queries you may have with a reputable agent and lawyer, (and ensure they carry out due diligence) before proceeding with any property transactions in Thailand. And always remember the age old doctrine of “caveat emptor” - let the buyer beware. 
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